950} 
The Canadian 


hartered7\ ccountant 


TAX REVIEW 


MAY, 1950 





Vol. [1950] Pages 73-90 


ARTICLE — Income from a Partiérship 


® 
— RECENT TAX CASES — horarium for services — 
“Income” @ “Net worth” sments b+ Onus @ 
Advances on salary — Whether + © Partner- 


ships — Expenses of @ Loss carry-over — Exempt 

dividends @ Reserve for bad debts — Ministerial dis- 

cretion @ Valuation of depreciable property @ An- 

nuity paid out of capital — Executor’s powers @ Re- 

serve for rebates — Not deductible @ Annuity charged 
on business — Deductible from profits 


ORDER IN COUNCIL — The Income Tax Regula- 
tions, Amendment to Part XVII — P.C. 1649, 
March 28, 1950 


PUBLISHED BY THE DOMINION ASSOCIATION OF CHARTERED ACCOUNTANTS 





Price 50c 





TJalle of Contents 


(to page 90) 








ARTICLES 
The Taxation of Farmers . a isc . 1950 Budget Speech i. 61 
Inventory Valuation ...... a s ilaseecosess 0m No Tax on Capital Gains? 63 
Deductions and Depreciation ............................. 36 Income from a Partnership 73 
Transfers Between Spouses ...... <ictvooalen a | 
CASES ABRIDGED 
B. v. MNR (ITAB) gs cha ianlelcs icpinitiiteeeg Graham & Vick Ltd. v. MNR Premed ‘ 66 
Beament v. MNR (ITAB) . 43 Grant v. MNR (ITAB) rae a 80 
Bergh v. MNR (ITAB) ................. ; ‘ 65 Hannesson v. MNR (ITAB) . ji 81 
Berry v. MNR (ITAB) ee 70 Hornbeck v. MNR (ITAB) fide ; ae 
Brown (D.T.) v. MNR (ITAB) 68 Hunter v. MNR (ITAB) sce ae 
Brown (Ida) v. MNR (ITAB) ea 86 I v. MNR (ITAB) ‘ Reese 83 
Brown (W.G.) v. MNR (ITAB) 69 MacDonald’s Ex’rs v. MNR (ITAB) 2 28 
Buehler v. MNR (ITAB) 46 MacFarlane v. MNR (ITAB) Bae ude a 
C v. MNR (ITAB) eects aus astiy ss sauwseshse) Cm McCool Ltd. v. MNR (S.C.) ‘ o 21 
Chernenkoff v. MNR (Ex.) : 23 McDonald v. MNR (ITAB) tie an 
Colquhoun v. MNR (ITAB) ae eae 84 McLaughlin v. MNR (Ex.) ciietiats a 
Cooper v. MNR (Ex.) 24 McTaggart, &c. v. MNR (ITAB) ee: 
Corneil (C.R.) Ltd. v. MNR TAB) 85 Miller v. MNR (ITAB) 80 
D. v. MNR (ITAB) = 88 Murray v. MNR (Ex.) 26 
Daley v. MNR (ITAB) ............... 64 Park v. MNR (ITAB) : : a 
SEE Ws RUE CU UMUED  cseicvicsccecesesionsciseondonsee . 85 Reinhorn v. MNR (ITAB) : dake 44 
Eagle Lake Ltd. v. MNR (Ex.) .. 25 Scott v. MNR (ITAB) 45 
F G & H v. MNR (ITAB) ....... is . 88 Williamson v. MNR (ITAB) : 64 
REGULATIONS, ORDERS IN COUNCIL 

EPTA, Retention of moneys due from refund- Rules of Procedure in Appeals to the Ex- 

able portion eis : chequer Court of Canada 51 

THE INCOME TAX REGULATIONS 
Part II, amended OS Soins Part XIV, Investment Companies ; 7 
SI Wis PI i550 iccech cocsvsiczecnadntacenvantecbacenesssee 30 Part XV, Personal Corporations . svsaverscess) TE 
Part XI, Capital Cost Allowances ................ 1 Part XVI, Special Tax Table aiaee 48 
Part VII, Depletion Allowances ......... 5 Part XVII, Farming and Fishing 48, 89 
Part XIII, Dividend Allowances ......... 6 Part XVIII, Inventories ee 
QUEBEC ORDERS & DIRECTIVES 
Depreciation Rhoads 53 Extra-provincial companies 71 
THE TAX REVIEW 


Published Monthly 
By The Dominion Association of Chartered Accountants 
R. F. Bruce Taytor, F.C.A., Chairman, Editorial Committee 
Editorial and Business Offices, 10 Adelaide Street East, Toronto, Ontario 


M. I. Pierce, B.A., LL.B., Editor G. 


L. Kinc, B.Com., C.A., Associate Editor 


JEAN VALE, B.A., Assistant Editor 


Additional subscriptions to The Tax Review 
may be purchased by subscribers to The 
Canadian Chartered Accountant at $3.00 a 
year. Single copies 50c. 


Opinions expressed in articles and comment 
are not necessarily endorsed by The Dominion 
Association of Chartered Accountants. 
Binders for filing The Tax Review $3.00. 








51 


—~ 
a 
s 


itor 


lon 





| 





THE TAX REVIEW 


PUBLISHED BY THE DOMINION ASSOCIATION OF CHARTERED ACCOUNTANTS 


[1950] May 


Pages 73-90 





INCOME FROM A PARTNERSHIP 
By Melville Pierce, B.A., LL.B. 


ALTHOUGH THE BUSINESSMAN AND THE 
accountant look upon a partnership firm 
as an entity distinct from the members 
composing it, such is not the legal view, 
which ignores the partnership and looks 
to the partners. Unlike a body corporate 
a firm is not a juristic person. It is by 
definition “the relation which subsists 
between persons carrying on a business 
in common with a view of profit’”’ (Part- 
nership Act, s. 1). Being a mere rela- 
tionship between persons, therefore, a 
partnership does not carry on business; 
in actual fact the business is carried on 
by persons in partnership. 

To understand the place of the part- 
nership in the law of income tax these 
distinctions are important. To confuse 
them will inevitably lead to difficulty, as 
indeed it has done. 

The Canadian income tax law has al- 
ways imposed tax on the incomes of per- 
sons, whether they be individuals or 
bodies corporate, and has never treated 
the partnership firm as a taxable entity 
distinct from the members composing it. 
Thus the Income War Tax Act, as initi- 
ally enacted in 1917 (c. 28), after pro- 
viding for a tax “upon the income. . 
of every person residing . . . or carrying 


Under the Excess Profits Tax, 1940, c. 32, 
now functus, a partnership was a “person” 
for purposes of excess profits tax, but that 
has no relevance here. 


on business in Canada” (s. 4(1)), de- 
clared (s. 4(3)): 


Any pefsons carrying on business in part- 
nership shall be liable for the income tax 
only in their individual capacity. 

A few years later, the following pro- 
vision was substituted for the above as 
s. 3(a): 

Where two or more persons are carrying 

on business in partnership the partnership 

as such shall not be liable to taxation but 
the shares of the partners in the income 
of the partnership, whether withdrawn or 
not during the taxation year, shall, in ad- 
dition to all other income, be income of 

the partners and taxed accordingly. (1924, 

c. 46, s. 6). 

This provision was carried forward 
without change into the revision of the 
Income War Tax Act in 1927 where it 
appears as s. 30, and there it still remains. 

The present Act provides: 

6... there shall be included in com- 
puting the income of a taxpayer for a 
taxation year 

(c) the taxpayer’s income from a part- 

nership or syndicate for the year 
whether or not he has withdrawn 
it during the year. 


With this perhaps should be read the fol- 
lowing: 
foe) os 


a profit made by the tax- 


payer and other persons jointly in a 
taxation year shall be deemed to have 
been received by the taxpayer in the 





year to the extent of his interest 
therein notwithstanding that there was 
no distribution or division thereof in 
that year. 


But while the Canadian taxation stat- 
utes have never charged the partnership 
as a taxable entity they have recognized 
it as an accounting entity, and in this 
way have endeavoured to resolve the con- 
tradiction between the practical and the 
legal views of the nature of partnership. 
Thus the Income War Tax Act provides 
that a member of a partnership shall 
make a separate return of his income 
from the business for the fiscal period 
ending in the taxation year (IWTA s. 
34), and the present Act provides that 
the income of a person from a partner- 
ship shall be deemed to be his income 
from the partnership for the fiscal peri- 
od that ended in the taxation year (ITA 
e 85). 


It cannot be repeated too often, how- 
ever, that it is the persons who compose 
the partnership who are charged to tax 
under either statute and not the partner- 
ship itself. None of the provisions cited 
above are charging provisions; they are 
rather machinery or collecting provisions 
designed to facilitate the computation 
of taxable income and the ascertainment 
of the tax payable thereon. The charge 
to tax is imposed by s. 9 of the IWTA 
and by s. 2 of the ITA, and neither sec- 
tion imposes a tax on the income of 
partnerships or, for that matter, on the 
income of partners as such, but only up- 
on the income of persons. Thus IWTA 
s. 9(1) charges tax “upon the income 
during the preceding year of every per- 
son ...”, whilst ITA s. 2 charges tax 
“upon the taxable income for each tax- 
ation year of every person”’. 


“Income” is defined by s. 3 of the 
IWTA as “the annual net profit or gain 
. received by a person from any... 
profession or calling, or from any trade, 
manufacture or business’, whilst ITA s. 
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4 declares that “subject to the other pro- 
visions of this Part, income for a taxation 
year from a business or property is the 
profit therefrom for the year’. 


Note that these are neither of them 
charging provisions, but only definition 
sections. The basic rule of both Acts 
(IWTA s. 9; ITA s. 2) is that the tax 
is charged on a person’s income, and the 
definition of income from a business in 
both Acts must be read in the light of 
this rule. That is to say, it is not the 
profit of a business which is charged to 
tax but only such of the profit which is 
the income of a person. IWTAsS. 3 in- 
deed specifically states that it is the profit 
or gain received from a business which 
is income, and while ITA s. 4 is not spe- 
cific, a construction which would give it 
the effect of charging a person on some- 
thing more than his income would be 
most surprising. 


In fact, in the case of income from 
partnerships the Acts themselves state 
that it is only the individual partners’ 
income therefrom which is charged. Thus 
IWTA s. 30 states that it is “the shares 
of the partners in the income of the part- 
nership which shall be income of the 
partners” and ITA s. 6(c) declares that 
it is “the taxpayer's income from a patt- 
nership” which shall be charged as in- 
come. If they said no more than this 
neither provision would, in view of what 
has been said, be strictly necessary, but 
both provisions add that the partners’ 
shares in the income of the partnership 
shall be income of the partners whether 
withdrawn or not during the year. It is 
this last declaration which is important, 
for some provision is necessary to attri- 
bute to a member of a firm his share of 
the undivided profits thereof, for until 
the profits of the partnership business 
are ascertained and distributed they do 
not exist as profits, being in fact unsegre- 
gated assets owned by all the partners 
jointly or in common. 
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Some recent decisions of the Income 
Tax Appeal Board touching on partner- 
ships suggest, however, that the enact- 
ments on the subject are not free of dif- 
ficulty. In the cases of Hornbeck v. 
MNR and I v. MNR, the Board has ex- 
pressed varying views which, in spite 
of an attempt to distinguish the cases on 
the facts, are irreconcilable on the ques- 
tion of principle, viz., whether a member 
of a firm is chargeable on his actual share 
of the income therefrom or on some im- 
puted amount on the footing that the 
partnership has an income of its own. 


In Hornbeck v. MNR, 1 T.A.B.C. 
245, [1950] Tax Rev. 45, the Board 
held (per Mr. Fisher, Graham J. and 
Mr. Monet concurring) that a member 
of a firm of retail florists was entitled 
to deduct from his share of the partner- 
ship income certain expenses incurred 
by him in operating his car on the busi- 
ness of the firm which the other partner 
would not allow him to charge against 
the partnership. 

In J v. MNR, 2 T.A.B.C. 107, [1950} 
Tax Rev. 83, on the other hand, the 
Board held (Graham J. and Mr. Monet) 
that a member of a firm of accountants 
was not entitled to deduct from his share 
of the firm’s income certain expenses in- 
curred by him which the other partners 
refused to recognize as proper expenses 
of the partnership. 


In an endeavour to reconcile the con- 
flict between the two cases Graham J., 
who delivered the judgment in I v. 
MNR, said that the Hornbeck case went 
too far in suggesting that expenses in- 
curred by a partner as an individual could 
be treated as being for the purpose of 
earning the partnership income. He 
added: 


The facts in the Hornbeck case were en- 
tirely different. There the partner as a 
private individual had contracted with the 
partnership, in which he was a partner, to 
make certain deliveries and agreed to ac- 
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cept the sum of $300 for this service. His 
expenses in operating the motor vehicle 
which he used for this purpose were in 
excess of this sum. The appellant in that 
case had declared in his income the $300 
received by him under the contract. The 
Board, therefore, could more properly have 
allowed the deduction claimed as related 
to the income earned by the appellant from 
the separate contract referred to. 


The real distinction between these two 
decisions is really one of attitude. In the 
Hornbeck case the Court found as a fact 
that the expenses claimed were wholly, 
exclusively and necessarily laid out for 
the purpose of earning the income of 
the partnership and held that they 
were therefore deductible as being 
laid out to earn the appellant's share of 
the income of the partnership. In J v. 
MNR, the Board did not make any find- 
ing as to whether the expenses were in- 
curred in earning the partnership income; 
in the Board’s view it sufficed for their 
disallowance that they were not charged 
against the partnership income in the 
firm’s accounts. 


These two decisions thus illustrate the 
two conflicting views of the nature of a 
partnership. In the Hornbeck case the 
Board looked through the firm to the in- 
dividuals composing it, and treated the 
partnership arrangement as a mere medi- 
um for carrying on the business in which 
the partners were engaged. In the / 
case, however, the Board in effect treat- 
ed the firm as a separate entity having 
an income separate and distinct from 
the incomes of its members. This view 
it carried to the extent of suggesing that 
one partner may in his individual capa- 
city enter into a contract of service with 
the partnership and that the partner's 
income therefrom is income from a sep- 
arate contract and not income of the 
partnership. 


Since, however, a contract is by defi- 
nition an agreement between persons, and 
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a partnership is not a person, the contract 
referred to was in fact a contract between 
the partners, and not between one part- 
ner and the firm, which is an impossibili- 
ty. Essentially it was a contract dealing 
with one aspect of the partnership busi- 
ness, settling as between the partners the 
allocation of the expenses for certain ser- 
vices to be performed by one. It was thus 
no different in kind or degree from any 
agreement between partners dealing with 
the partnership business, remuneration, 
etc., and its net effect was merely to af- 
fect the partners’ respective shares in the 
profits of the partnership, a matter which 
they are free to adjust between them- 
selves at any time and without restric- 
tion. 


In this connection reference may be 
made to Biggar v. MNR [1948} C.T.C. 
43, which was concerned with the di- 
vision of profits of a law firm amongst 
the partners. One of the partners, Smart, 
carried on a separate patent attorney 
business, and the partnership articles pro- 
vided that his net profits from that busi- 
ness should be brought into the law 
firm. With the acquiescence of his part- 
ners Smart paid his net profits from the 
other business into the law firm’s bank 
account, and made certain capital pay- 
ments (pursuant to a personal obliga- 
tion) in connection with that business 
by cheques issued on the law firm’s ac- 
count, and in result only a portion of 
the net profits from such business were 
brought into the law firm and apportion- 
ed among the partners. The Revenue 
sought to charge the partners to tax 
on the whole of Smart’s profits from the 
other business, i.e., without deduction 
therefrom of the capital payments made 
by Smart. Cameron J. in the Exchequer 
Court of Canada rejected the Crown’s 
contention, pointing out that whatever 
may have been the partners’ rights to 
share the whole of the profits from the 
other business they were free to place 
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any construction they wished on their 
Own agreement, and no one else could 
raise any objection. And he held there- 
fore that the amounts paid into the firm’s 
account and later paid out by Smart 
were at no time part of the “income of 
the partnership” in which the other part- 
ners had any beneficial interest. The 
beneficial ownership thereof, he held, re- 
mained in Smart until the sums were 
paid out in satisfaction of his own per- 
sonal obligations. 

In effect one partner, with the assent 
of his co-partners, was allowed a greater 
share of the partnership income than 
his strict right, and the other partners 
accepted less than their proper shares. 
But, it was held, so far as the Revenue 
was concerned, the partners were charge- 
able to tax not on the shares which they 
were entitled to receive but upon the 
shares which they actually enjoyed. Had 
the view been taken that the firm was a 
separate entity, having rights of its own, 
it may well have been held that the part- 
nership was entitled to the whole of the 
net income from the other business and 
that the partners were chargeable to tax 
on their shares of the income which they 
should have received, their agreement to 
the contrary being of no effect as against 
the firm. But such was not the view of 
the Court. 

In the light of what has been said the 
inference is clear that of the two con- 
flicting decisions of the Income Tax Ap- 
peal Board in the Hornbeck and I cases 
the former is to be preferred. 

Mention should also be made of an- 
other decision of the Board touching on 
partnerships. In F v. MNR, 2 T.A.B.C. 
99, [1950] Tax Rev. 88 a member of 
a firm which carried on a retail clothing 
business died and by his will bequeathed 
his half-interest in the business to his 
three sons in specified proportions, but 
charged such interest with payment of 
an annuity to his daughter for life. Two 
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of the sons, one of whom had been a 
co-partner of the father in the business, 
were named executors of the will. The 
three sons carried on the business and 
paid their sister her annuity, and in re- 
porting their incomes each claimed to 
deduct from his share of the profits of 
the business his respective portion of the 
amount paid the sister in respect of her 
annuity. The Revenue disallowed the 
deduction, in the view that the annuity 
payment was a distribution of profits 
from the business. The Board, however, 
allowed the appeal, taking the view that 
title to the father’s half interest in the 
business remained vested in the two 
sons in their capacity as executors, that 
in carrying on the business in partner- 
ship with the two former partners of the 
father they did so in their capacity as 
executors and not as individuals, that ac- 
cordingly the profits from the father’s 
half interest were received by them as 
executors, and that the annuity to their 
sister was paid by them out of such pro- 
fits before distribution amongst the three 
brothers of the balance of the income 
of the estate received from the business. 


In result this decision appears to be 
quite unexceptionable in that the individ- 
ual partners are in fact charged only on 
their actual shares in the profits of the 
business while the annuitant alone is 
charged on the annuity paid out of such 
profits. Instead of putting the decision 
on this ground, however, the Board pro- 
ceeded in a roundabout manner, and in 
some respects its reasoning seems ques- 
tionable. Thus it appears to have quite 
ignored the facts that partnership is a 
mere relationship between persons which 
in the nature of things is dissolved by 
the death of any of them, that the law 
knows of no such form of property as a 
business, that a deceased partner cannot 
by his will oblige the surviving partners 
to carry on the business or to accept his 
executors as partners, that the executors’ 
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only right is to have their testator’s share 
in the partnership ascertained and paid, 
and that the relationship between con- 
tinuing and incoming partners in a bus- 
iness is, so far as they are concerned, a 
personal relationship pure and simple, 
whatever may be the status of any of 
them in respect to the property which 
he brings into the partnership business. 
From the authorities it would also appear 
that the annuitant’s right to an annuity 
in this case was not enforceable against 
the property on which it was charged but 
only against the legatees personally. On 
these points one may consult with ad- 
vantage the decision of the English Court 
of Appeal in C.I.R. v. Lebus’s Executors 
(1946) 27 T.C. 126, which in some res- 
pects bears striking similarities to the 
facts in the F case. 


No doubt it can be argued that 
where partners are carrying on a business 
in their individual capacities, subject on- 
ly to a personal obligation to pay an an- 
nuity, the whole of the profits from the 
business are chargeable to the partners 
in accordance with their respective inter- 
ests and that any sum paid on account of 
such annuity out of the profits of the 
business is a mere disposition of income 
after it has been earned. One can, how- 
ever, find support for another view in 
many decisions of the British Courts on 
the British Income Tax Act, to the effect 
that only income received beneficially is 
chargeable, e.g., Wilson v. Singer, 7 T.C. 
387 (H. of L.), and Dewar v. C.LR. 
(1935) 7 T.C. 561 (C.A.); but there 
are three decisions which appear par- 
ticularly a4 propos. 

It should, however, be first pointed out 
that under the British Income Tax Acts, 
in accordance with the general principle 
that tax shall be charged on income at 
its source before distribution to its bene- 
ficial recipients, income tax is levied 
on partnership profits at the standard rate 
in the name of the firm: Rule 10(1) 
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Sch. D Cas. 1 & 2 Rules. In that re- 
spect the British Act differs from ours. 
However, for the purpose of claiming 
allowances and deductions, and for pur- 
poses of sur-tax (formerly super tax), 
which is the British equivalent of our 
graduated personal income tax, the Brit- 
ish Acts provide that individuals must 
report their total income from all sources, 
and for such purposes (s.20) “the in- 
come of a partner from a partnership 
shall be deemed to be the share to which 
he is entitled during the year in the part- 
nership profits’. Cf IWTA s. 30 and 
ITA s. 6(c) and s. 15. 


British super-tax and surtax cases deal- 
ing with the share to which a partner is 
entitled in partnership profits should 
therefore be of assistance in determining 
what is the share of a partner in the in- 
come of a partnership under our statute. 


In Stocker v. C.I.R. (1919) 7 T.C. 
304, a testator gave certain property by 
will in trust for his two sons for life 
with remainder over, the sons being en- 
titled to have the property handed over 
to them if they entered into partnership 
to carry on the deceased’s business. The 
sons did so enter into partnership but 
at the instance of the trustee agreed be- 
tween themselves and covenanted with 
the trustee to set aside 12% of the net 
profits of the business as a reserve to 
protect the remainderman’s interest in the 
event of business losses, and they cov- 
enanted not to expend any part of such 
reserve fund for any purpose except with 
the trustee’s consent. Rowlatt J. held 
that in virtue of the covenant the re- 
serve fund became a trust fund for the 
protection of the remainderman, and this 
gave it an independent existence, in a 
separate and distinct beneficial ownership 
for the time being, from the rest of the 
fund of the partnership, and accordingly 
the 12% was an annual payment charged 
on the net profits of the partnership 
whereby the income of the partners was 
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diminished for purposes of supertax. The 
Crown's contention that the sums credit- 
ed to the reserve fund were part of the 
profits of the partnership and amounted 
only to an application of profits in an 
agreed manner was thus rejected. 


In Franklin v. C.1.R. (1930) 15 T.C. 
464, articles of partnership provided that 
on the death of one partner the profits 
thereafter accruing to his share should 
be divided between the partners in pro- 
portions which- varied depending on 
whether or not the deceased partner’s 
son was admitted to the partnership on 
application. Pending such an application 
by the deceased’s son the share of his 
father in the profits was carried to a 
suspense account and remained undis- 
tributed. Ultimately the son’s applica- 
tion was rejected, and the accumulated 
profits then became distributable to the 
other partners in the manner specified 
by the articles. "The Crown contended 
that the partners were assessable to super- 
tax on the profits from the date of the 
deceased’s partner’s death. Rowlatt J. 
held that those partners who became en- 
titled to participate in the profits only 
upon the rejection of the son’s applica- 
tion were not chargeable in respect there- 
of in any of the years preceding the 
year of such rejection. 

He said: “While income of a partner- 
ship is all liable to income tax [under 
the British Act} it does not follow that 
all the income of a partnership must 
necessarily become the income of an in- 
dividual or form part of the share to 
which he is entitled during the year.” 

In Rigden v. C.I.R. (1935) 19 T.C 
542, on the retirement of some of the 
partners from a firm it was agreed that 
the continuing partners would pay them 
a lump sum for their shares in the part- 
nership assets plus a proportionate part 
of any future repayment of excess profits 
duty which may have been overpaid by 
the firm in preceding years. Subsequent- 
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ly the continuing firm received a sub- 
stantial repayment of excess profits duty, 
which under the relevant legislation was 
regarded as a profit for the year in which 
repayment was made. The retiring part- 
ners were paid their proportionate shares 
of the amount repaid after deduction of 
income tax at the standard rate. The 
Revenue, however, assessed the continu- 
ing partners individually to supertax in 
respect of the whole amount of the re- 
payment on the footing that their in- 
comes from the partnership must be 
deemed to be the shares to which they 
were entitled in the partnership profits as 
assessed to income tax at the standard 
rate. Finlay J. allowed their appeals. 
He said (p. 558): 

“What is said is that one simply ascer- 
tains the share of the partner in the pro- 
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fits as assessed, and there is an end of 
it. The answer, I think, is that super- 
tax is a tax on income to which a man 
is beneficially entitled . . . What he 
pays super-tax on is the beneficial in- 
come, the income to which he is really 
entitled. Here the retiring partners were 
entitled to 30% of what was got back. 
They may have sued for that, and it 
seems to me impossible to say that that 
was beneficial income of the continuing 
partners. It was not— simply because 
they were compelled and compellable to 
pay it away to the retiring partners . . 
I think, therefore, that in ascertaining 
[super-tax} one is bound to make a 
deduction in respect of that part of the 
income which did not belong to the ap- 
pellant himself but had to be paid over 
by him to other persons.” 


RECENT TAX CASES 


C v. Minister of National Revenue’ 


(Income Tax Appeal Board, Graham J]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., January 12, 1950) 


Income Tax — Honorarium paid commissioner — Nature of payment — Whether 
“income” — IWTA s. 3 


By an order in council of the Lieuten- 
ant-Governor of one of the Provinces, the 
appellant, who was a Judge of one of the 
Courts in the Province, was appointed a 
commissioner under the provincial In- 
quiries Act to investigate and report on 
certain matters. The order in council 
made no provision for his remuneration, 
but in the following year, after the com- 
pletion of the inquiry, another order in 
council was made authorizing a grant of 
$15,000 to appellant as “‘an honorarium 
for his services” on the inquiry, and this 
sum was paid him pursuant to such order. 
Appellant was assessed to income tax in 
respect of such sum. He appealed. 
Held, dismissing his appeal, the “honor- 
atrium” paid was within the definition of 


1Reported in full 2 T.A.B.C. 7 


the word “income” in IWTA s. 3. The 
test is: was the honorarium received in 
virtue of an office or independently of 
the office and as a purely personal gift: 
Fullerton v. MNR [1938-39] C.T.C. 207 
at p. 214, applied. While acting as a 
commissioner appellant was holding an 
“office” and the payment received by him 
was “profit or gain or gratuity” arising 
from and attached to the services per- 
formed by him while discharging the 
duties of that office, and the fact that it 
was paid to him voluntarily and after his 
duties in office had ceased does not affect 
the issue. (The word “gratuity” as used 
in IWTA s. 3 is a voluntary giving in 
recognition of services rendered as op- 
posed to an outright gift.) 


Appeal dismissed 
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Grant v. Minister of National Revenue’ 
(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, and F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., January 12, 1950) 


Income Tax — Assessment by Minister — “Net Worth” statement — Onus of 
proof — IWTA s. 47 


Grant, a farmer, kept no proper record 
of his receipts and expenditures, and the 
income tax returns filed by him for the 
years 1942 to 1946 were unsatisfactory 
to the Minister who, therefore, exercised 
his power under IWTA s. 47 to deter- 
mine the amount of the tax to be paid 
by Grant for such years. The determin- 
ation was made on the basis of a report 
made by tax officials following an inves- 
tigation of Grant's affairs. The report, 
called ‘‘a statement of net worth’, which 
was signed by Grant, purported to show 
Grant’s net income between December 
31, 1941 and December 31, 1946. Grant 
appealed against the assessment for 1946. 
At the hearing he confined himself to 
giving evidence (1) that the “statement 
of net worth” failed to take account of 
certain bonds which he owned on De- 
cember 31, 1941 and (2) that he ex- 
pended only $30 a month in 1946 on 
personal expenses and not the amount 
shown on the “‘statement of net worth” 
for the year, viz., $950. 


Held, where an assessment is made un- 
der IWTA s. 47 there is a presumption 
of its validity (Dezvra v. MNR [1947] 
C.T.C. 375) and the onus is on an ap- 
pellant to establish affirmatively that his 
taxable income was not that for which 
he was assessed (Chernenkoff v. MNR, 
{1949}, C.T.C. 369, Tax Rev. 23). Here 
the evidence clearly established that ap- 
pellant did own the bonds in question 
on December 31, 1941, but his evidence 
as to the amount of his drawings was 
insufficiently specific as to the various 
items of expense, e.g., medical and hos- 
pital bills, automobile expenses for per- 
sonal use, pleasure trips, purchase of 
household furniture, certain items of in- 
surance, fuel, etc. The appeal should 
therefore be allowed: in part and the 
matter referred back to the Minister to 
include the sum of $1500 in respect of 
bonds held by appellant on December 31, 
1941 and to reallocate the proper portion 
of income to 1946. 

Appeal allowed in part 


Miller v. Minister of National Revenue? 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, and F. Monet Esq., K.C. 
January 26, 1950) 


Income Tax — Determination of tax by Minister — ‘Net Worth” basis — Agree- 
ment for sale of farm for share of crop — Computation of amount owing — 
Amount of personal drawings — Onus of proving — IWTA s. 47 


(1) Miller purchased a farm in 1938, 
the price being 14,500 bushels of wheat 
payable by delivery of one-third of his 
crop each year, any balance remaining 
undelivered on November 1, 1950 to be 
made up at the rate of $1 per bushel. 


1Reported in full 1 T.A.B.C. 417 


On December 31, 1946 there were still 
owing 6691 bushels, and wheat was then 
selling at $1.5934 a bushel. Not being 
satisfied with Miller’s income tax returns 
for the years 1942 to 1946 inclusive, the 
Minister assessed him to tax for such 


2Reported in full 1 T.A.B.C. 432 
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years under IWTA s. 47 on the basis 
of a comparison of his net worth at the 
beginning and end of the period 1942 
to 1946. In preparing this statement 
the tax officials, upon whose report the 
Minister acted, set the value of wheat at 
80c a bushel over the whole period, and 
fixed Miller’s liability to his vendor by 
multiplying the number of bushels owing 
on December 31, 1941 and on December 
31, 1946 by 80c, the difference in the 
two amounts being used as the basis for 
calculating Miller’s income from wheat 
for the whole period. Miller appealed, 
contending that this method of computa- 
tion was erroneous, and that his true li- 
ability on December 31, 1946 should be 
obtained by multiplying the wheat then 
owing by $1.5934 per bushel. 

Held, neither the Minister's method of 
computation nor that urged by appellant 
correctly determined his net income, since 
the price of wheat was not constant. The 
proper method would be to ascertain the 
actual amount realized for the wheat de- 
livered to the vendor each year during 
the period. Accordingly the appeal 
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should be allowed on this question, the 
assessment vacated and the matter remit- 
ted to the Minister for reconsideration 
and reassessment. 


(2) Miller also objected to the assess- 
ment on a second ground, viz., that the 
amount fixed in the statement of net 
worth as his personal drawings for the 
years in question, viz., $4,400, was too 
high. The information upon which this 
figure was fixed was obtained by tax 
officials from Miller, and their report 
was signed by him. Miller gave evidence 
that he signed it in the belief that he had 
to do so, but that in fact his drawings 
did not exceed $40 a month during the 
period. The only additional evidence 
was supplied by his wife, and was con- 
fined to housekeeping expenses. 
Held, appellant’s vague statements and 
his wife’s limited evidence failed to sat- 
isfy the onus on appellant of showing 
that the estimate was in error; the evi- 
dence must affirmatively show that the 
estimate is incorrect. Accordingly the 
appeal on this question must be dis- 
missed. 

Appeal allowed in part 


Park v. Minister of National Revenue’ 
Hannesson v. Minister of National Revenue* 
(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, and F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., January 26, 1950) 
Income Tax — Income — Nature of — Officers of company — Postponement 
of salary — Whether current payments mere advances — Finding of fact 


Income Tax — Partnerships — Moving expenses of partner — Not deductible — 
IWTA (1946) ss. 5(1)(f) and 6(1) (a) 


(1) Park and Hannesson, who had been 
partners as dealers in commercial fishing 
equipment, formed a limited company, of 
which they became the principal officers 
and controlling shareholders, to carry on 
the business. The company commenced 
operations on February 28, 1946, its first 
fiscal year ending on February 28, 1947. 


1Reported in full 1 T.A.B.C. 391 





By resolution of the shareholders made 
on February 20, 1946 Park and Hannes- 
son were each to be paid an annual salary 
of $6,000, payment to be made on Feb- 
ruary 28, 1947. By a resolution made 
on February 12, 1947 their salaries were 
increased to $10,000 per year payable on 
February 28, 1947, and each was award- 


2Reported in full 1 T.A.B.C. 414 
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ed a bonus of $3,000 for the year. Dur- 
ing the period March 1, 1946 to De- 
cember 31, 1946 Park and Hannesson 
received from the company various 
amounts totalling $9,522 and $8,645 
respectively. In their individual income 
tax returns for 1946 neither Park nor 
Hannesson included any part of such 
sums. The Minister thereupon added the 
sum of $5,000 to the other income re- 
ported by Park and Hannesson, being the 
proportion of the authorized salary of 
$6,000 allocable to the calendar year 
1946. 


Park and Hannesson appealed, each 
contending that the sums paid to him 
by the company were loans, and not sal- 
ary. Evidence was given by the appel- 
lants, supported by their accountant, of 
an oral agreement that, because of the 
fluctuating nature of the business from 
year to year, moneys paid them by the 
company during the year were to be re- 
garded as loans subject to be repaid, and 
that at the end of the fiscal year the 
salary of each would be fixed in the light 
of the company’s financial position at 
that time. There was nothing in writing 
to substantiate such an agreement, no 
provision for payment of interest on the 
loans, no term set for refund, etc. 


Held, per Messrs. Monet and Fisher, the 
evidence failed to support appellants’ 
claim that the payments made in 1946 
were by way of loan, but on the contrary 
it must be held that the sums paid the 
appellants in 1946 were the full amount 
of salary authorised by the resolution 
of February 20, 1946, plus part of the 
additional bonus subsequently authorized 
by the resolution of February 12, 1947. 
Although the company: was not bound to 
pay such sums until later there was noth- 
ing to prevent it from making the pay- 
ments in advance of the date fixed for 
payment, and this is what was done. The 
appeals on this question must therefore 
be dismissed. 


[1950] 


Per Mr. Graham, dissenting, the issue is 
one of fact only, and having regard to 
the uncertainties of the particular busi- 
ness in which the company was engaged, 
the uncontradicted evidence of the appel- 
lants and their accountant as to the agree- 
ment respecting payments made to them, 
and to the terms of the resolution of 
February 20, 1946 making the salary pay- 
able on February 28, 1947, the proper 
finding to make is that the payments 
made to the appellants in 1946 were by 
way of loan: Robertson Ltd. v. MNR 
[1944} C.T.C. 75, referred to. (Inas- 
much as the loans were made during the 
company’s first year of business, IWTA s. 
18, which provides that loans made by a 
corporation to a shareholder shall be 
deemed to be income received by such 
shareholder to the extent that the com- 
pany had undistributed income on hand, 
does not apply.) 


* * * 


(2) Park and Hannesson also claimed, 
each, a deduction of $492, being one- 
half the amount paid by them as partners 
(prior to the commencement of opera- 
tions by the incorporated company) to 
move Park and his family from Montreal 
to Winnipeg where it was felt it would 
be more practical for him to live and 
carry on the partnership business. The 
deduction was disallowed on assessment. 
Park and Hannesson each appealed. 


Held, per cur., the travelling and mov- 
ing expenses were not incurred in the 
process of earning the income but an- 
terior thereto, and accordingly they were 
prohibited from deduction under IWTA 
s. 6(1) (a) as not being expenses whol- 
ly, exclusively and necessarily laid out for 
the purpose of earning the income: Dom. 
Natural Gas Co. v. MNR [1940} Ex. 
C.R. 9, [1941] S.C.R. 19 followed; Loth- 
ian Chem. Co. v. Rodgers (1926) 11 
T.C. 508; Addie Gc. Collieries Ltd. v. 
C.I.R. [1924] S.C. 231; Ricketts v. Col- 
quboun {1926} A.C. 1; Mahaffy v. MNR 








[1950] 


{1946} Ex. C.R. 18; [1946] S.C.R. 450, 
referred to. For similar reasons neither 
were the expenses “travelling expenses 
while away from home in the pursuit of 
a trade or business” so as to permit their 
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deduction under IWTA s. 5(1)(f): 
Bahamas Gen. Trust Co. Vv. Prov. Treas. 
Alta. [1942] S.C.R. 169; Rickett v. Cok 
guhoun, supra; Hunter v. MNR, [1949} 
T.A.B.C. 97, Tax Rev. 120, applied. 
Appeals dismissed 


I v. Minister of National Revenue’ 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, and F. Monet Esq., K.C., 
March 20, 1950) 


Income Tax — Partnerships — Expenses paid by one partner from own pocket — 
Not deductible from partnership income 


Appellant, a partner in a firm of ac- 
countants, in his tax return for 1946 
claimed a deduction of $1305 expended 
by him out of his own pocket for motor 
car and other expenses incurred in the 
partnership business but which the part- 
nership was not at the time prepared to 


" tecognize as proper partnership capenses. 


The Minister disallowed the deduction 
under IWTA s. 6(1)(a), which pro- 
vides: 

In computing the profits or gains to be 
assessed, a deduction shall not be allowed 
in respect of 
(a) disbursements or expenses not whol- 

ly, exclusively and necessarily laid out 
or expended for the purpose of earn- 
ing the income. 

IWTA s. 30 provides: 

Where two or more persons are carrying 
on business in partnership the partnership 
as such shall not be liable to taxation but 
the shares of the partners in the income 
of the partnership, whether withdrawn or 
not during the taxation year shall, in ad- 
dition to all other income, be income of 
the partners and taxed accordingly. 

Held, the appeal must be dismissed. 


The word “income” as used in s. 30 
is, pursuant to the provisions of s. 3, “the 
net profit or gain” fror the partnership, 
which is arrived at by deducting from the 
gross income the expenditures made in 


1Reported in full 2 T.A.B.C. 107 


earning that income. The only source 
of income of appellant with which the 
Board is concerned is his share of the 
profits earned by the partnership, and the 
only income from which partnership ex- 
penses can be deducted under IWTA s. 
6(1)(a) is partnership income, the 
words “‘the income’ used in s. 6(1) (a) 
referring to the income in the earning of 
which these expenses were incurred. In 
this case “the income’’ from which these 
may be deducted is the income of the 
partnership and not the income of the 
individual partner. 


The decision in Hornbeck v. MNR 
(1949) 1 T.A.B.C. 245, [1949] Tax 
Rev. 45, goes too far insofar as it ap 
pears to suggest that expenses incurred by 
a partner as an individual can be treated 
as being for the purpose of earning the 
partnership income. That case is distin- 
guishable from this on its facts, as there 
one partner had contracted in his indi- 
vidual capacity with the partnership to 
accept a certain sum for certain work, 
and in allowing him to claim the full 
amount of his expenses in performing the 
work, the Board could more properly 
have allowed the deduction claimed as 
related to the income earned by the ap- 
pellant from the separate contract re- 
ferred to. 


Appeal dismissed 
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McTaggart, Hannaford, Birks & Gordon Ltd. v. Minister of National 
Revenue’ 
(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., March 2, 1950) 


Income Tax — Loss carry-over — Exempt dividends received by company — 
Whether included in ascertaining loss — Assessment — Appeal — No jurisdiction 
to declare amount of loss — IWTA (1946) s. 4(1)(n), 5(1)(p) 


In 1946 appellant company received 
dividends from shares in Canadian com- 
panies which were exempt from tax in 
appellant company’s hands under IWTA 
s. 4(1)(n) but suffered a loss on opera- 
tions. The notice of assessment mere- 
ly stated that no tax was payable. 
Appellant company objected, claiming 
that it suffered a loss for the year from 
its other operations, and that in assess- 
ing it for the year the Minister should 
deduct the amount of exempt dividends 
received by appellant and thus ascertain 
the amount of the loss, and that in fail- 
ing to do this the company was deprived 
of the right to offset its loss for 1946 
against its taxable income for 1945, 


1947, 1948, and 1949 under the pro- 
visions of IWTA s. 5(1)(p). The Min- 
ister in his reply to the objection alleged 
that appellant did not sustain a loss in 
1946 within the’meaning of s. 5(1)(p). 
Appellant company appealed, asking for 
a declaration by the Court of the amount 
of loss sustained by it in 1946. 


Held, under the provisions of IWTA 
s. 5(1)(p) an appeal from the refusal 
of the Minister to permit the deduction 
of a loss alleged to have occurred in 
1946 would only lie in respect of the 
assessments for the 1945, 1947, 1948, 
and 1949 taxation years, but not in te- 
spect of the 1946 taxation year, and the 
appeal must be dismissed. 

Appeal dismissed 


Colquhoun v. Minister of National Revenue? 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., March 2, 1950) 


Income Tax — Reserve for bad debts — Amount of — Discretion of Minister — 
Review of — IWTA s. 6(1)(d) 


In 1946 Colquhoun, a wholesale dealer 
in pharmaceutical products, increased his 
reserve for bad debts from $2380 to 
$3970 after a careful examination and 
classification by an accountant of all his 
accounts receivable. The Minister, how- 
ever, disallowed the amount of the in- 
crease in the reserve and charged Col- 
quhoun to tax thereon. Colquhoun ap- 
pealed. At the hearing the evidence 
showed that the Minister had analysed 
the operation of the business with regard 
to the accounts receivable at the end of 
the year, the reserves permitted for prev- 
ious years, and the amounts written off in 


1Reported in full 2 T.A.B.C. 26 


respect of them, and that in the four 
previous years very small amounts had 
been written off as compared with the 
reserves set up, and for 1946 no amount 
had been written off in respect of the 
reserve of $2,380 which existed at the 
beginning of that year. 
Held, dismissing the appeal, the evidence 
did not indicate that the Minister erred 
in the exercise of his discretion under 
IWTA s. 6(1)(d) to fix the amount al- 
lowed as a deduction for bad debts. 
[Fraser v. MNR (P.C.) [1949] A.C. 
24, applied. ] 

Appeal dismissed 


?Reported in full 2 T.A.B.C. 31 
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Dunkin v. Minister of National Revenue’ 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W.S. Fisher Esq., K.C., January 26, 1950) 


Income Tax — Depreciation — Discretion of Minister — Inherited property — 
Valuation — Reducing valuation in subsequent years — IWTA s. 6(1)(n) 


In his income tax return for 1946 
Dunkin claimed a deduction of $850 for 
depreciation on certain property which he 
valued at $17,000. The Minister, how- 
ever, valued the property at $7,100 and 
allowed only $355 for depreciation. Dun- 
kin appealed. It appeared in evidence that 
Dunkin had inherited the property, and 
that in an affidavit sworn by him as ex- 
ecutor in 1940 he had stated the value 
of the property at $6,100, buf that in the 
years 1941, 1942 and 1943 he had claim- 
ed and been allowed depreciation on a 
valuation of $17,000 for the property. 
Evidence was given by a contractor that 
the property had a value of $17,000 in 
1941. 

Held, per cur., the appeal must be dis- 
missed. 

Per Mr. Monet (Messrs. Graham and 
Fisher stating no reasons), inasmuch as 
the allowance of a deduction for depre- 
ciation is within the discretion of the 


Minister under IWTA s. 6(1)(n) the 
Court will not interfere unless the Min- 
ister acted upon wrong principles. In 
determining the value of inherited prop- 
erty the Minister should be influenced 
by the value at which it is assessed for 
municipal purposes, succession duty pur- 
poses, etc., and it could not be said that 
the Minister erred in fixing the value of 
the property at an amount even higher 
than that sworn to by appellant for suc- 
cession duty purposes. Inasmuch as a 
depreciation allowance is a matter of dis- 
cretion, not of right, and is granted each 
year, it must be applied for each year 
and be passed on each year by the Min- 
ister: the fact that the Minister had al- 
lowed depreciation on a higher valuation 
of the property in previous years did not 
prevent him from exercising his discre- 
tion in a subsequent year and allowing 
depreciation on a lower valuation. 


Appeal dismissed 


C. R. Corneil Ltd. v. Minister of National Revenue’ 
(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., March 28, 1950) 


Income Tax — Loss carry-over — “Losses” — Meaning of — Dividends received 
from Canadian companies — Not excluded from computation of loss — IWTA 
s. 5(1)(p), am. 1944-45, c. 43, s. 4(5) 


Appellant company, which was in the 
printing and bookbinding business, sus- 
tained an operating loss in 1944 and in 
1945 which, however, was offset in each 
of such years by dividends which it re- 
ceived from other Canadian companies 
and which were exempt from tax under 
IWTA s. 4(n). The company made an 
operating profit in 1946 and in 1947, and 


1Reported in full 1 T.A.B.C. 447 


in its tax returns for each of such years 
claimed to deduct a part of its operating 
losses in 1944 and 1945, relying upon 
IWTA s. 5(1)(p) as enacted by 1944- 
45, c. 43, s. 4(5), which authorizes the 
deduction of “amounts in respect of 
losses sustained in the three years imme- 
diately preceding and the year immedi- 
ately following the taxation year...” 


2Reported in full 2 T.A.B.C. 116 
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The Revenue disallowed the deductions 
claimed on the ground that the company 
did not sustain a loss in either 1944 or 
1945 within the meaning of IWTA s. 
5(1)(p). The company appealed. 
Held (per Messrs. Monet and Fisher), 
inasmuch as “dividends” are included in 
the definition of “income” (IWTA s. 
3(1)) appellant company did not sus- 
tain any loss in 1944 or 1945, and ac- 
cordingly its appeals must be dismissed: 
obiter dictum of Cameron J. in Luscar 
Coal Co. v. MNR, [1949], Ex. C.R. 83, 
Tax Rev. 24, approved. 


[1950] 


Per Graham J., dissenting, having re- 
gard to the fact that the deductions claim- 
ed were allowable under the Act prior 
to the 1944-45 amendment and are al- 
lowable under the Income Tax Act, 
1948, c. 52, s. 26(1)(d) effective in 
1949, the language of the section as 
enacted in 1944-45, which is open to two 
interpretations, should not be construed 
as to impute to Parliament the intention 
of removing a right formerly available 
to a taxpayer. 


Appeals dismissed 


Brown (Ida) v. Minister of National Revenue’ 


(Income Tax Appeal Board, F. Monet Esq., K.C. and W. S. Fisher Esq., K.C., 
March 13, 1950) 


Income Tax — Annuity under a will — Not charged on income —- Payment out 
of capital — Right of executor to do so — Disallowance of depreciation claimed 
by trustee — IWTA s. 3(1)(g) 


Appellant’s husband by his will gave 
all his property to trustees, with power to 
invest and re-invest, in trust inter alia to 
pay his widow for life $6000 per annum 
in quarterly payments, and provision was 
made for the ultimate disposition of the 
remainder of the corpus not otherwise 
disposed of by shares to his children and 
for the payment of the income from each 
of such shares. Upon his death in 1927 
the widow elected to take under the will 
in lieu of dower. 

In 1946 the revenues of the estate, 
chiefly from leased property, amounted 
to some $12,445, but the trustee in re- 
porting income from the estate for such 
year claimed deductions amounting to 
some $13,174 for various expenses, in- 
cluding $2,868 for depreciation of build- 
ings, (the attached schedule claimed 
depreciation for less than a _ full 
year on some of the buildings listed). 
The trustee’s tax return also showed that 
in 1946 a capital payment of $5,100 had 


1Reported in full 2 T.A.B.C. 37 


been paid to testator’'s widow. The 
widow was assessed to tax for 1946 on 
an income of $2138. She appealed in 
reliance upon IWTA s. 3(1)(g), which 
charges to tax as “income”: 

(a) all annuities and other payments re 
ceived under the provisions of a will 
or trust irrespective of the day on 
which the will or trust became effec- 
tive and notwithstanding that the 
payments are payable at intervals 
longer or shorter than a year except 
a payment or portion thereof which 
can be established by the recipient 
not to have been pid out of the 
income of the estat fr trust. [1945 
(Can.), c 23,3. 1(2)] 


At the hearing, at the suggestion of ap- 
pellant’s counsel, an affidavit by a tax 
assessor was filed deposing that in assess- 
ing the income of the estate for 1946 
the sum of $2,138 had been disallowed 
as depreciation by reason of the fact that 
no depreciation was allowed to testator’s 
widow on account of her being a life 
tenant of the estate. Evidence was given 
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by the trustee of the estate that the solici- 
tors of the estate and the trustees had 
decided some years earlier that the widow 
was entitled to payments out of the cap- 
ital, and the payments made to her in 
1946 were recorded in a “capital account 
charge” in the books of the estate, which 
were produced. 


4 
Held, the moneys were paid out of cap- 
ital and the appeal must be allowed. 


No evidence was produced on behalf 
of the Minister to prove that any income 
of the estate had in fact been paid to the 
widow, nor did the Crown challenge the 
fact that the trustee had claimed deprecia- 
tion in respect of the leased property of 
the estate and no doubt set up an account 
therefor in the estate books. 


There is no decided case in which it 
has been held that the Minister can re- 
quire a trustee to resort to the funds 
derived from a particular source for the 
payment of a particular legacy unless 
there is some specific provision in the 
will or under the law which makes a 
particular legacy payable out of a par- 
ticular fund. See McLeod v. Minister 
of Customs & Excise [1925] Ex. CR. 
105, per Maclean J. at p. 113, affirmed 
[1926] S.C.R. 457, per Mignault J. at 
p. 468, which implies that the Minister 
has no right to interfere with a trustee’s 
determination as to what moneys he will 
use to pay legacies under a will. 


In this case the annuity was not pay- 
able out of any designated fund, nor 
was any fund set up specifically by the 
executor out of which the annuity was 
actually paid. The widow, in virtue of 
her election to take under the will in 
lieu of dower, became a purchaser for 
value. The annuity became payable ir- 
respective of whether or not the estate 
had income, and indeed was a charge 
on the corpus of the estate: Koch v. 
Heisey (1895), 26 O.R. 87, per Mere- 
dith C.J. at p. 90, where it was held that 
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a gift of an annuity not so limited as 
to make it payable out of the income of 
the estate is a charge on the corpus of 
the estate which must be applied, so far 
as may be necessary for that purpose, in 
making up what the income of the fund 
is insufficient to pay. 


The trustee in setting up a charge for 
depreciation of $2868 on the buildings 
acted prudently and legally, and while 
the Minister disallowed a portion of the 
depreciation so claimed under IWTA s. 
6(1)(n) in assessing the estate it does 
not follow that the amount so disallowed 
was chargeable to the widow as income. 
The fact is, as was proved by the evi- 
dence of the trustee, that the whole of 
the amount paid the widow in 1946 was 
paid out of the capital of the estate, was 
charged against the capital of the estate 
in the estate books and accounts, and was 
claimed by the widow in her tax return 
as having been paid entirely out of cap- 
ital. While it might be urged that this 
is merely a bookkeeping entry, the de- 
termination of what the sum was actually 
paid out of would be apparent only from 
the books of the estate, where the seg- 
gregation would be made as to what was 
paid out of capital and charged against 
capital, and what was paid out of income 
and was charged against income. 


In support of the conclusion that the 
amount paid the widow was charged 
wholly against and paid wholly out of 
the capital is the inference to be drawn 
from the depreciation schedule filed that 
certain buildings (for which depreciation 
was claimed for less than one year) may 
have been disposed of in 1946, resulting 
in the receipt of capital moneys by the 
trustee. Furthermore, no evidence was 
given to indicate that the trustee had paid 
the widow out of moneys set aside for 
depreciation as in Cooper v. MNR 
[1950] Tax Rev. 24, which case is clear- 
ly distinguishable. 

Appeal allowed 
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D v. Minister of National Revenue’ 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., March 2, 1950) 


Income Tax — Reserve to pay rebates for volume purchases — Whether full 
purchase price received as income — IWTA s. 6(1)(d) 


Appellant, a distributor of roofing ma- 
terials, set up a reserve of $5000 at the 
close of his 1947 fiscal year to pay rebates 
by way of discount in the following year 
to customers whose purchases of roofing 
materials from the trade in 1947 had 
reached a certain volume. It was the 
practice of the trade for each distributor 
of roofing materials to rebate 15% to 
20% of the invoice price of materials 
purchased from him by certain customers, 
the rebate being made in the following 
year on the basis of a report furnished 
by a secretary employed by the distribu- 
tors. In assessing appellant to income 
tax for 1947 the Minister disallowed the 
reserve so set up for this purpose, and 
appellant appealed. (It appeared that 
in 1948 the actual amount paid out by 


appellant by way of rebates was some 
$6240.) 
Held, dismissing the appeal, no part of 
the moneys received by appellant from 
the sale of roofing materials to his cus- 
tomers was received by him as a deposit 
subject to being repaid: Robertson Ltd. 
v. MNR [1944] C.T.C. 75, distinguish- 
ed; Pyott Ltd. v. C.I.LR. (1944) 13 
S.A.T.C. 121; Brookes Lemos Lid. v. 
C.I.R. (1947) 14 S.A.T.C. 295, approv- 
ed. The full invoice price was there- 
fore received by appellant as income, 
and the amount set up by him to pay 
rebates in the following year was in fact 
a reserve against contingent liabilities, 
and therefore prohibited from deduction 
by IWTA s. 6(1)(d). 

Appeal dismissed 


F, G, and H v. Minister of National Revenue? 


(Income Tax Appeal Board, Graham ]. (ad hoc), Chairman, F. Monet Esq., K.C. 
and W.S. Fisher Esq., K.C., March 29, 1950) 


Income Tax — Executors of will — Testator charging annuity on partnership 
business — Executors as partners in business — Payment of annuity 
from business profits 


Income Tax — Partnership — Death of partner — Annuity charged on interest 
in partuership business — Continuance of business — Whether annuity payable 
out of profits 


Prior to his death in 1941 X carried 
on a retail clothing business in partner- 
ship with his sons G and H, each of the 
two sons having a one-quarter interest 
and the father a half interest in the 
business, which was carried on in the 
name of the father. By his will X gave 
all his property to his executors upon 
various trusts, one of such trusts being 
“to pay my daughter W the sum of $75 


1Reported in full 2 T.A.B.C. 1 


monthly from the business . . . for her 
life”. Another provision in the will was 
as follows: ‘Whereas I am the owner of 
a one-half interest in the business of X, 
I give unto my sons G and H each a 
quarter of my one half interest in the 
said business, and to my son F the re- 
maining half of my said half interest 

. . . Which said interest is charged with 
the payment of $75 monthly to my 


2Reported in full 2 T.A.B.C. 99 
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daughter W’’. He devised a building to 
his sons G and H as tenants in common, 
and the residue he gave to his three sons 
F, G, and H, in equal shares. He ap- 
pointed his sons F and H to be the exec- 
utors of his will. F, G, and H continued 
to carry on the retail business in partner- 
ship under their father’s name. In their 
individual returns for 1945 the accom- 
panying financial statements of the part- 
nership showed the annuity of $900 paid 
to the sister as a distribution of net 
profits from the business before appor- 
tionment of the profits to the partners 
according to their interest. The Revenue 
disallowed the $900 as a distribution of 
profits from the business and charged 
the three brothers with tax thereon, and 
the sister was assessed also on the $900 
received by her. The “brothers did not 
appeal from their 1945 assessments but 
in 1946 adopted a different method, 
each deducting his respective portion of 
the $900 annuity paid to their sister, F 
deducting $450 and G and H $225 each, 
from his share of the profits apportioned 
to him by the executors of the father’s 
will. The Revenue disallowed the de- 
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THE INCOME TAX REGULATIONS 
Amendment to Sec. 1700 


ALLOWANCES IN RESPECT OF CAPITAL COST FARMING AND FISHING 
P.C. 1649, March 28, 1950 


His EXCELLENCY the Governor General in Council, on the recommendation of the Minister 
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ductions so claimed. F, G, and H ap- 
pealed. 

Held, their appeals must be allowed. 
Per Mr. Fisher for the Board: Under the 
will legal title in the father’s one-half 
share in the business still rests with the 
executors of his estate on trust to pay 
an annuity therefrom to W for life, and 
it has not yet passed by any form of 
formal transfer, either in fact or in law, 
to the three sons. The shares which G 
and H owned in the business on their 
father’s death are not charged with the 
annuity. It follows therefore that they 
and the father’s executors are now part- 
ners in the business and that F is not yet 
in law a partner in his individual ca- 
pacity but only in his capacity as an 
executor of his father’s will. For 1946 
the executors would be entitled to one- 
half of the net income of the business 
from which they must pay the sister's an- 
nuity, the balance being divisible to the 
three brothers, one-half to F and one- 
quarter each to G and H: Carter v. Carter 
(1879) 20 Gr. 232, discussed and dis- 
tinguished. 

Appeal allowed 


of National Revenue and by virtue of the powers conferred by s. 106 of the Income Tax Act, 
1948, c. 52, is pleased to amend The Income Tax Regulations made and established by Order 
in Council P.C. 6471 of December 22, 1949 [Tax Rev. p. 30], as amended, and the said 
Regulations are hereby further amended by adding to section 1700 thereof [Tax Rev. p. 48} 
the following subsection six, which said subsection six shall be applicable to the 1949 taxation 


year only: 
Sec. 1700(6) 

(6) In lieu of the aggregate of the 
allowances under subsec. (1) the tax- 
payer may deduct, for the purpose of 
computing income for the 1949 taxa- 
tion year, such part of the capital cost 
of the taxpayer’s property as, in the 





opinion of the Minister, would be al- 
lowed as depreciation for the year if 
the law and practice applicable to the 
1948 taxation year under the Income 
War Tax Act were applicable to the 


year. 
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